This paper examines section 27 of the Insolvency Act 24 of 1936 within the context of the right to equality in section 9 of the
Introduction
The Constitution of the Republic of South Africa, 1996 (the Constitution) is regarded as one of the most progressive constitutions in the world. It is premised on the right to equality, social justice, fundamental human rights, and an open and democratic society. 1 It acknowledges the injustices of the past and seeks to heal those injustices by creating laws that are non-racial and non-sexist. 2 As the supreme law in South Africa, it applies to all law and conduct. The obligations it imposes must be fulfilled and any law or conduct inconsistent with the Constitution is invalid. 3 All South African laws must, therefore, be consistent with the Constitution. Where there is an alleged violation of constitutional provisions, that law or conduct must be evaluated to establish whether or not it is consistent with the values of an open and democratic society based on fundamental human rights such as human dignity and the right to equality.
The Insolvency Act, 4 and section 27 in particular, which is the focus of this paper, must be consistent with the Constitution. 5 Insolvency proceedings affect not only the interests and rights of creditors and debtors but also the interests and rights of the spouses and children of the debtor and society as a whole. 6 Insolvency proceedings therefore raise competing interests that must be balanced within the context of the Constitution.
Section 27(1) provides:
No immediate benefit under a duly registered antenuptial contract given in good faith by a man to his wife or any child to be born of the marriage shall be set aside as a disposition without value, unless that man's estate was sequestrated within two years of the registration of that antenuptial contract. Although the law of insolvency is primarily concerned with protecting the rights and interests of creditors, insolvency law is shifting from being a creditor driven system to focussing on the interest of other stakeholders involved in and affected by insolvency proceedings. For the changing role of insolvency law in society see The South African Restructuring and Insolvency Practitioners paras 23-29.
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Z MABE PER / PELJ 2016 (19) 3 This section protects benefits arising from an antenuptial contract (ANC) and given by a man to his wife or to a child born of their marriage, from being set aside as dispositions without value during sequestration proceedings. 7 As this section explicitly indicates which gifts it aims to protect, it appears to discriminate against certain groups of people. As it stands, a wife can keep benefits given to her under an ANC, whereas gifts given to a man by a wife under an ANC can be set aside. Only married females can keep benefits given to them by a man under an ANC. Benefits given in same sex marriages are not considered and section 27 does not apply in circumstances where the wife is insolvent. Further gifts given to children born in the marriage are protected and those given to children born outside wedlock can be set aside.
The right to equality in the Constitution seeks to provide equal benefits before the law to persons in the same or similar positions by prohibiting unfair discrimination. 8 The limitations in section 27 render it vulnerable to constitutional review under section 9(3) of the Constitution. progress made in reforming the section and to ascertain whether or not the reform measures proposed will protect all those affected by the discrimination arising from section 27.
The discussion opens with a consideration of the current dispensation and the question whether section 27 violates section 9(3) of the Constitution. Current developments will then be discussed in the light of the NEDLAC proposals.
Current dispensation

Legally recognised marriages in South Africa
For the sake of completeness it is necessary to provide a brief summary of the types of marriages legally recognised in South Africa.
Civil marriages
Civil marriages are regulated by the Marriages Act. Only monogamous, heterosexual marriages may be solemnised in terms of this Act. 13 Civil marriages are further made out of marriages in community of property and marriages out of community of property. 14 In marriages in community of property there is a joint estate and in marriages out of community of property there are separate estates. 15
Marriages under the Civil Union Act
The Civil Union Act makes provision for same-sex and opposite sex couples to enter into a civil union to formalise their relationships. 16 
The right to equality
Before delving into the provisions of section 27 of the Insolvency Act and the question of whether it violates section 9(3) of the Constitution, it is important first to set out the equality provisions in section 9 of the Constitution, which read as follows:
(1) Everyone is equal before the law and has the right to equal protection and benefit of the law. No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit unfair discrimination. (5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair.
As indicated, the right to equality in section 9 promotes equal protection and equal benefit of the law for all persons who find themselves in the same or similar positions. 26 In addition, it prohibits unfair discrimination -whether direct 27 or indirect 28 -and provides that any discrimination on the grounds listed in section 9(3) is unfair, unless it is established that it is fair. 29
One has to understand that the purpose of the equality clause was to overcome the burden of past inequality. 30 In this regard Goldstone J Constitutional interpretation requires that the impugned rule be tested in the context of the constitutional text. 32 Secondly, the effect of the impugned rule on certain individuals or groups of people must be examined against the history of the rule and the social and economic conditions of those individuals or groups. 33 Differentiation based on one or more of the grounds listed in section 9(3) of the Constitution has the potential of infringing on a person's fundamental human dignity. 34 If the impugned rule violates the fundamental human dignity of certain individuals or groups of people by denying them equal moral worth, the differentiation may amount to unfair discrimination. 35 Where there is an allegation that a particular legislative rule violates section 9(3) of the Constitution, a two-stage analysis is followed. 36 In Harksen v Lane 37 Goldstone J laid out the process to be followed when undertaking this analysis. 38 It is important to note that Harksen v Lane was heard under the Interim Constitution, 39 in which "marital status" was not a listed ground.
In the first stage it must be determined whether the impugned rule differentiates between people or groups of people and whether the differentiation amounts to discrimination. 40 If it does and the differentiation is on a specified ground, then discrimination will have been established. If the differentiation is not on a specified ground, it will have to be determined whether the ground is based on characteristics which have the potential to 32 Currie impair the fundamental human dignity of persons as human beings, or seriously to affect them in a harmful manner. 41 Once it has been determined that the differentiation amounts to discrimination, it must be determined whether or not the discrimination is unfair. If the discrimination is on a specified ground, unfairness will be presumed and the impugned action will be unconstitutional. 42 If on the other hand the discrimination is on an unspecified ground, unfairness must be established by focusing on the impact the action has on the people on whom it has an effect. 43 To determine the unfair impact, the position of the affected persons in society and whether they have been victims of past discrimination must be considered. 44 The nature of the discriminating rule and the purpose sought to be achieved by it must be considered. The question to be asked in this regard is whether the main purpose of the rule is to achieve a worthy and important societal goal? Lastly, whether the extent of the impairment affects the fundamental right to dignity of the affected individuals? Unfair discrimination is, therefore, discrimination which has an unfair impact on the persons affected. 45 If at the end of the enquiry, the differentiation is found not to be unfair, then there will be no violation of section 9(3) or (4). If, however, the discrimination is found to have an unfair impact, a determination will have to be made as to whether the provision can be justified in terms of the limitation clause in section 36 of the Constitution.
Section 36 provides for a general limitation on all the rights in the Bill of Rights if a right is found to have been infringed. The limitation in section 36 involves examining the content and scope of the protected right and the meaning and effect of the impugned rule to see whether the rule limits the right. 46 Once the Constitutional Court has established that the particular rule limits a protected right, it must consider whether the limitation can be justified. This requires the state to show that the right has been limited by law of general application for reasons that can be considered reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom. 47 If the court finds that limitation is justified, the rule will have passed the test of constitutionality. If, however, the court finds that the limitation is not justified, then the legal rule will be unconstitutional and therefore invalid. 48 It is submitted that, in its current form, section 27 of the Insolvency Act violates section 9(3) of the Constitution on the grounds of sexual orientation, marital status and birth. The prohibition of unfair discrimination on the ground of sexual orientation protects those who are attracted to members of the same sex. 49 It prohibits the granting of benefits to married people that are not granted to same-sex life partners. 50 Marital status, on the other hand, refers to the status of being married, single, divorced, or living in a permanent heterosexual or same-sex relationship. 51 The two important features underlying the prohibition of unfair discrimination on the grounds of marital status are that all marriages enjoy equal status and all parties in a marriage relationship enjoy equal status. 52 This ground of discrimination encourages reform that is aimed at removing the favouring and promotion of marriages concluded in accordance with the Marriages Act over other forms of marriage or union. 53 Marital status has formed the basis for discrimination claims by same-sex couples. 54 Lastly, unfair discrimination on the ground of birth refers to circumstances where children are differentiated on the basis of whether their biological parents were married either at the time the children were conceived or when the children were born, or married subsequent to its birth, or never married. 55 The prohibition seeks to do away with the differences created between the rights afforded to children born within a marriage and those afforded to children born outside of marriage. 56 This prohibition also seeks to do away with the distinction that is created by the word "birth", between children born in a marriage and children who were adopted by people in a marriage. 57 It is against this background that section 27 will now be considered.
Section 27 of the Insolvency Act
It is important to state at this stage that section 27 applies only to marriages out of community of property where there is a duly registered ANC, 58 and not to marriages in community of property.
Upon the sequestration of the estate of a debtor married out of community of property, the assets of the insolvent debtor and those of his solvent spouse vest in the trustee of the insolvent estate. 59 If the insolvent debtor had given a benefit to his wife in the duly registered ANC mentioned above, that benefit would also vest in the trustee by virtue of section 21 of the Insolvency Act. The solvent spouse would then have to apply for a release of her assets by proving that she acquired them in terms of a valid title. 60 However, even after the release of these assets, they can still fall into the insolvent estate by virtue of section 26 of the Insolvency Act's dispositions made without value. Section 27 protects these benefits from being set aside as dispositions made without value, provided they were given in a duly registered ANC made by a man to his wife or to his child born of their marriage. It is important to note that section 27 came about as a result of the fact that prior to section 22 of the MPA's widening the category of property that can be acquired by a solvent spouse by making donations between spouses legal and enforceable, donations between spouses were invalid. 65 Therefore section 27 protected and continues to protect those donations from falling into the insolvent estate by virtue of section 26 of the Insolvency Act's dispositions without value. 66 Section 27 will now be discussed against section 9 of the Constitution.
Section 27 and "marital status"
As already indicted, section 27(1) regulates the position between a husband and wife where a duly registered ANC exists. Although donations between spouses are legal 67 and such donations are protected from the insolvent estate through section 27, benefits given to a man by his wife in an ANC may still be set aside by a trustee of the estate. Section 27 protects only benefits to be received by a wife and not those to be received by a man or a civil partner. 68 However, the benefit to the wife will be protected only if the man's estate is sequestrated and not when the wife's estate is sequestrated. In this respect section 27 discriminates against both spouses. The man cannot keep a gift given in an ANC and the wife can keep the gift only if the man's estate is sequestrated. This discrimination on the grounds of marital status hinges on the second leg of the prohibition that all parties in a marriage relationship should enjoy equal benefits.
Section 27 and "birth"
Section 27 limits the benefit accruing to children born in wedlock and does not extend to children born outside of wedlock. 69 As with the benefit to the wife, the benefits to children will be protected only if the man's estate is sequestrated and not when the wife's estate is sequestrated. As already indicated, the reference to the word "born" separates the benefits afforded to children born in a marriage and those afforded to children who were adopted by partners in a civil union. 70 Although the Children's Act 71 states that an adopted child must for all purposes be regarded as the child of the adoptive parent and vice versa, section 27 should also clearly indicate that it also applies to adopted children. This discriminates on the ground of birth.
Section 27 and "sexual orientation"
The protection is further limited to benefits given to married females, 72 and does not consider benefits given in same-sex marriages. The reference to the word "wife" in this section further separates those persons who have entered into a civil union in terms of the Civil Union Act, 73 which advocates for the equal treatment of same-sex parties. 74 This is clearly discriminatory on the grounds of sexual orientation.
In addition, the references to the words "man", "wife" and "marriage" imply that the benefit is protected only if it is given within a heterosexual setup. violate equality rights such as sex, sexual orientation, and marital status is a sign that the need for the reform of the Insolvency Act is urgent.
Current developments
Explanatory Memorandum
The 2000 Explanatory Memorandum proposed that the phrase "by one spouse to the other" be inserted in section 27 and the words "by a man to his wife" be omitted. 87 However, as same-sex marriages did not exist in 2000 and the Marriage Act had not been amended, a "spouse" was defined to include a person who lived with the debtor as his or her spouse even if the debtor was still legally married, and did not take into account partners in customary unions or partners in terms of the Civil Union Act.
Something therefore still needed to be done to ensure that the Insolvency Act complied with the Constitution.
NEDLAC proposals
In its The above amendment to the definition of spouse includes persons in more than one relationship, and extends to all forms of "marriage" now recognised by legislation. 89 These proposals were incorporated in the Draft Insolvency
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See cl 19 of the Explanatory Memorandum.
88
Also see Boraine and Roestoff 2014 THRHR 527. 89 Civil marriages which are concluded in terms of the common law as amended by the Marriage Act; the Civil Union Act 17 of 2006, which makes provision for opposite and same-sex couples to marry one another and the Recognition of Customary Marriages Act, which makes provision for the legal recognition of both monogamous and polygynous customary marriages. See Smith and Robinson 2010 PELJ 36, 37.
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Bill. 90 The Draft Insolvency Bill now contains a clause that incorporates the proposal in the Explanatory Memorandum omitting "a man to his wife" and replacing it with "by one spouse to the other". 91
Commentary
As previously indicated, Harksen v Lane was heard under the Interim Constitution, in which marital status was not a specified ground. If one uses the analysis in Harksen v Lane to establish whether or not section 27 violates the final Constitution on the basis of marital status alone, infringement should now be easier to prove.
Firstly, section 27 provides that only a benefit given by a man to his wife in an ANC will be saved from being set aside as a voidable disposition in the event of his insolvency. In this regard section 27 discriminates against both spouses in different respects. Section 27 protects dispositions only where a man is sequestrated. In this respect the wife's equal rights in a marriage are violated. At the same time, only the wife can keep benefits given in an ANC. This violates the man's equal rights in a marriage. This clearly distinguishes between the benefits enjoyed by parties in their marriage. This goes against one of the pivotal features of the prohibition of unfair discrimination on the ground of marital status: that all parties to a marriage enjoy equal rights. Therefore, the first question in establishing whether section 27 differentiates between people or groups of people would probably be answered affirmatively.
Secondly, because "marital status" is a ground listed in section 9(3), unfair discrimination is established. 92 It is unnecessary therefore to consider whether or not the differentiation impairs the fundamental human dignity of persons as human beings, as required in Harksen v Lane. The next stage is to test the unfair discrimination against section 36 of the Constitution, where the respondent will have the burden of justifying any limitation of the right.
If one examines the protection of marital status and the effect section 27 has on it, one can assume that section 27 limits the rights of both spouses in their marriage. The question that remains now is whether the right to marital status has been limited by law of general application and whether
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Section 9(5) of the Constitution justifies the assumption that if the discrimination is on a listed ground, it is unfair -unless, of course, it is established that it is fair.
Z MABE PER / PELJ 2016 (19) 16 this limitation is justifiable in an open and democratic society based on human dignity, equality and freedom. This requires section 27 to serve a legitimate purpose based on equality, freedom and human dignity, creating a rational connection between it and its stated purpose. 93 As indicated, ANC's are used in marriages out of community of property where there are separate estates. As donations are allowed between spouses, a spouse can keep a gift given by the other spouse. 94 In marriages out of community of property this gift is protected by section 27 from falling into the estate of the insolvent spouse in terms of section 26.
The advantage provided by section 27 to marriages out of community of property is not provided to marriages in community of property. In marriages in community of property there is a joint estate which becomes the insolvent estate upon insolvency. 95 As in marriages out of community of property a spouse can keep a gift given by the other spouse. However, because in this type of marriage section 27 is not applicable as there is no ANC, that gift is at risk of being set aside as a disposition without value. In this regard section 27 does not generally apply to all marriages. It favours civil marriages that are out of community of property, with no regard to benefits given in marriages in community of property.
One may also argue that section 27 generally applies to all civil marriages out of community of property -that upon deciding to get married one decides which matrimonial system one wants to govern the marriage, that if you choose to marry in community of property you should accept that there is a joint estate and any gifts between the spouses will fall into the insolvent joint estate upon insolvency. On the other hand, if you choose to marry out of community of property, gifts in ANC's will be protected in insolvency. However, even in this argument it may be said that section 27's application is limited to certain groups of people, namely a wife in a civil marriage, married females, and children born in a civil marriage. In this regard s 27 is in conflict with the extended definition of "spouse" in s 21(13) of the Insolvency Act. S 21(13), which provides that a spouse not only includes a husband or wife in the legal sense but also a husband or wife in a customary marriage and same-sex marriage, and common law partners. Also see s 13 of the Civil Union Act. PELJ 2016 (19) 17 marriages. It is submitted that section 27 may therefore not withstand constitutional scrutiny.
The proposed amendments to section 27 and the new definition of a spouse in the Draft Insolvency Bill will give effect to the principle that all parties in a marriage enjoy equal status. Each party in a marriage, whether it be a civil partner or a partner in a customary marriage, will be able to confer a benefit on the other or their child, in an ANC, which will be protected from the insolvent estate. The proposed amendments further create equality amongst different types of marriage and union. If the Draft Insolvency Bill is passed, all marriages and unions legally recognised will be able to benefit from section 27. It is submitted, therefore, that should these current proposals be implemented in a future Insolvency Act, they would do away with the current violation of the rights of sexual orientation and marital status that the current section 27 creates.
However, as regards the right to birth, the proposals do not protect the benefits of all children conferred in an ANC by their parents. The proposals extend the benefit only to children born of a customary marriage or union, children who are adopted by partners in a civil union, or children who are born to parents who live together as partners in a partnership. The term "or to any child born of the marriage" in the Draft Insolvency Bill 97 still excludes children who are born outside of marriage or who are born to parents who do not live together in a relationship as partners. It is submitted, therefore, that the proposal still distinguishes between the rights afforded to children and still violates the right to birth in section 9(3) of the Constitution.
The question that remains now is why the constitutionality of section 27 has not been challenged, with the occurrence of so many developments in the law affecting marriage. Essentially, the people affected by section 27 and who would be appropriate to challenge its constitutionality are men married out of community of property, people married under the Civil Union Act, children adopted by those people, and children born outside marriage.
The truth is that many of the provisions in legislation that have been challenged in the courts were those affecting woman. These and other reasons possibly may explain why many of the public organisations 101 which were involved in challenging certain legislative provisions focused only on women.
Another possible reason why a provision like section 27, which disadvantages men, has not been challenged could be that we live in a society that expects certain behaviour from certain genders. 102 Wharton states that:
Gender gives shape and meaning to individuals, social relations, and institutions. We cannot fully understand the social world without attending to gender. But the opposite is equally true: We cannot understand gender without understanding the social world. As social life unfolds, gender is produced; as gender is produced, social life unfolds. 103 Therefore, in order to understand why legislation has certain provisions which now appear discriminatory, one has to understand the meanings that were given to gender at the time that the law came into effect. Gender stereotyping in the past and to a certain extent still today depicts men as providers, independent, masculine and career oriented. 104 According to this stereotype men are not regarded as vulnerable and in need of protection from legislative provisions that favour women. This gender stereotype is then regarded as justifying the violation of men's right to the equal treatment of people in the same situation. The harmful gender stereotype in section 27 has not yet been brought to the attention of the courts, and men who may have identified this stereotype may not have wanted to challenge it for fear of being regarded as vulnerable and in need of protection.
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See s 9(2) of the Constitution, which directs the enactment of measures designed to protect and advance persons disadvantaged by unfair discrimination. 
Conclusion
This paper has considered section 27 of the Insolvency Act as a violation of the equality clause in the Constitution. The Constitution prohibits unfair discrimination between people or groups of people and invalidates behaviour that disadvantages them in a seriously harmful way. Constitutional interpretation requires that in testing whether a certain rule violates the Constitution or not, the history of the rule, the history and the social and economic conditions of the affected individuals or groups of people must be considered as a whole. This must take place in the light of the fundamental right to human dignity and the intent to create a society that is non-sexist.
As the Insolvency Act affects the competing interests of creditors, debtors, spouses, children and society as a whole, its provisions and its implementation must comply with the Constitution. Similarly, the Insolvency Act affects other legislation already mentioned, such as the Marriages Act and the Civil Union Act; and it should therefore be ensured that its provisions do not conflict with that legislation.
For the above reasons it is submitted that currently section 27 of the Insolvency Act violates the equality rights to sexual orientation, marital status, and birth in section 9(3) of the Constitution. This it does by limiting the protection of benefits that can be given in ANC's to those that are given by a man to his wife or to a child born in their marriage, without considering benefits given to a man by a wife and benefits given to spouses in samesex marriages.
This, in turn, differentiates between the rights given to spouses in heterosexual marriages and same-sex marriages (civil unions), and the rights given to children born in a civil marriage or same-sex marriage and children born outside of wedlock. This differentiation affects the human dignity of the affected persons and harms them in a serious manner. Section 27 of the Insolvency Act therefore contains archaic provisions which require urgent reform.
This paper has also considered the current developments in respect of section 27 to address its lacuna. In this regard the Draft Insolvency Bill has been improved to include a clause omitting the phrase "a man to his wife" and by replacing it with the phrase "by one spouse to the other". Z MABE PER / PELJ 2016 (19) 20 If these amendments to the Draft Insolvency Bill remain and are implemented in a future Insolvency Act, they will eliminate the discriminatory effect section 27 has on husbands and wives, civil unions, and children adopted by civil union partners.
However, as previously indicated, the current proposals do not address the discriminatory effect of section 27 on children born out of wedlock or who are born to parents who do not live together in a relationship as partners.
The term "or to any child born of the marriage" in the Draft Insolvency Bill 105 still excludes these children. Something therefore still needs to be done to address this lacuna.
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